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IS ALL ERROR PRESUMPTIVELY PREJU- 
DICIAL?—AN OLD RULE THAT IS DY- 
ING HARD. 





The Missouri Supreme Court seems to 
be making extraordinary efforts to main- 
tain the distinction of keeping in the fore- 
front of the rapidly diminishing group of 
state appellate tribunals who insist on pre- 
serving inviolate the doctrine that all error 
is presumptively prejudicial. In the recent 
case of State v. Pfeifer, 267 Mo. 23, that 
court held that a statute which permitted 
a defendant to testify in his own behalf 
and “to be liable to cross-examination, as 
to any matter referred to in his examina- 
tion in chief,” and “to be contradicted and 
impeached as any other witness in the case,” 
did not justify a question on cross-examina- 
tion requesting the defendant to tell the 
names of his associates on the night when 
the crime was committed, in a case where 
defendant’s testimony in chief consisted 
solely of a denial of the crime itself. 

With somewhat bad grace the court was 
constrained to admit its declaration in the 
case of State v. Foley, 247 Mo. 1. c. 638, 
that under such a statute “the State need 
not categorically follow what was said in 
defendant’s chief examination,” but held 
that such cross-examination could not go 
so far as to compel the defendant to cor- 
roborate many of the state’s witnesses with 
respect to his associates on the night of 
the crime and thus give evidence against 
himself. 

Conceding, however, that the state had 
overstepped the limits of proper cross-ex- 
amination, yet it did not appear that the 
error was prejudicial. But the court, as so 
many courts have done, refused to accept 
the burden imposed on them by the harm- 
less error statute and declared that “where 
a plain statute forbids such cross-examina- 
tion, hurtful error is to be presumed, from 





a failure to observe that statute, unless the 
contrary clearly appears.” 

The case is made clearer in this respect 
by the court’s admission in the instant case 
that the evidence showed the defendant to 
be guilty and its disposition to ignore any 
law which imposed on them the duty to 
overlook error committed by the trial court 
unless they believe such error affected the 
result. The court said: “Defendant may be 
guilty ; we think the record shows he is, and 
that the evidence is amply sufficient to war- 
rant the verdict of the jury. But notwith- 
standing this, the law guarantees to him the 
same kind of a trial an innocent person gets, 
and till such time as the legislature and 
those who make state constitutions shall see 
fit to ordain that apparent guilt is the sole 
condition precedent to an affirmance here, 
it will continue to be our duty to see to it 
that he and others similarly situated get 
this kind of a trial.” 


There is no doubt that the sentiments ex- 
pressed by Judge Faris in the Pfeifer case 
will find both support and criticism in the 
minds of many attorneys. The question 
was sharply debated at the last meeting of 
the American Bar Association in passing 
on a committee recommendation to urge 
upon Congress the passage of a law requir- 
ing the Supreme Court to affirm all ap- 
pealed cases, unless the errors assigned are 
believed by the court to have affected the 
result. In answer to the very challenge ex- 
pressed by Judge Faris'in the instant case, 
President Elihu Root relinquished the 
chair and in a burst of indignation that 
carried the. whole convention with him, de- 
clared that the courts had no right thus to 
ignore public sentiment and cling to worn- 
out theories of procedure that had no justi- 
fication at the present time; that appellate 
courts had no right, in the face of the pub- 
lic protest and the commands of the legis- 
lature to refuse to assume the burden of 
finding affirmatively that error committed 
had in fact affected the result and thus 
throw back for a new trial and delay the 
determination of cases wherein they believe 
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a right result has been attained according to 
the evidence and where they do not believe 
the result would have been different if the 
error had not been committed. 

It is difficult for lawyers trained to give 
unquestioning assent to the old common 
law principles of procedure thus uncere- 
moniously to renounce the ancient fetishes. 
There is a sort of sacrilege involved in the 
desecration of the ancient shrines of com- 
mon law procedure that brings with it the 
unaccountable fear of the pronouncement 
of some indefinable anathema by the blind 
goddess who presides in awful majesty over 
the administration of the law, from which 
the legal conscience recoils with horror. But 
the principle of harmless error, as stated 
in its affirmative and not in its negative 
form, appeals so strongly to the legal as well 
as the public conscience that it will in time 
prevail everywhere. Bar associations will 
continue to pass resolutions, legislatures will 
continue to legislate until finally the last 
appellate court will give up the fight. 

A. H. R. 





POWER OF COURT TO SUSPEND EXECU- 
TION OF SENTENCE IN A CRIMINAL 
CASE. 





Out of a laissez faire theory there has 
grown up in this country, especially in the 
lower federal courts, a practice whereby 
judges have assumed to extend favors to 
convicts of the law. It is easy for an abuse 
of this kind to 

“Be recorded, for a precedent 
And many an error by the same example 
Will rush into the State.” 

—Merchant of Venice, Act IV, Se. I. 

In Ex parte United States Petitioner, 37 
Sup. Ct. 72, our great tribunal gives what 
should be an effective quietus not only to 
judges of federal courts but to judges of 
state courts, attempting to exercise a pol- 
icy, more or less well-defined, of English 
judges correcting, out of what was de- 
nominated the discretion of a judge, the 
execution of the sentence of the law judi- 
cially ascertained. 





The Chief Justice in his analysis of the 
principle, that was recognized at the com- 
mon law, asserts that it never stood for any- 
thing else, whether extended before or after 
the pronouncing of sentence, than a tem- 
porary staying of execution, until the 
Crown could be appealed to in behalf of a 
convict. 

But in. America by some courts it has 
been asserted that this interposition .was 
inherent in the courts to permanently in- 
terpose and prevent the law’s enforcement, 
where the judge deemed that otherwise in- 
justice would be wrought beyond the law’s 
contemplation. 

Even under English law, which grew up 
out of customs and usages, this seems to 
be a strange view, when at the same time 
it is admitted that in the king was reposed 
the power to grant absolute pardon or to 
mitigate the severity of sentences as applied 
to particular cases. Under our law, which 
recognizes such customs and usages only as 
they are applicable to our system of govern- 
ment by written law, it seems even less tol- 
erable than at the common law that our 
judges should have any semblance of what 
some of our courts ascribe to English 
courts. 

All official authority in this country is 
conferred by constitution or statute, and 
being in derogation of private right it would 
seem to take nothing by intendment. But, 
of course, the rule obtains in such cases as 
in others, that the grant of authority ex- 
tends to whatever is necessary for its due 
execution. It is not, however, in due exe- 
cution of authority, that courts may decline 
to proceed, in particular cases, to the end of 
what it is designed to subserve. Discretion, 
as commonly understood, is as general as the 
law is general, and it is to aid, not interfere 
with enforcement of the law. 

In the case considered by our Supreme 
Court, it appears that the judge of a federal 
district court pronounced the sentence of 
the law on a convict, and then ordered that 
“the execution of the sentence be, and it is 
hereby, suspended during the good behavior 
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of the defendant, and for the purpose of 


this case this term of this court is kept open 
for five years.” It was not said that there 
was any precedent for this order. In the 
face of it, if valid, all the refinement of ar- 
gument about changing a judgment during 


or after a term of court disappears. Inher-_ 


ent power declares a term of court to exist 
as long as a particular case may require 
that it should exist. Why, if this is so, 
need there be a special order that it shall 
exist ? 

But the “arbitrium judicis” that led to 
the making of the order is declared by the 
judge to rest, not particularly in the facts 
of the case before him, but on “modern no- 
tions respecting the treatment of law- 
breakers,” as, of course, discerned by this 
judge. 

Thus for his reason for this suspension, 
the judge said: “Modern notions respect- 
ing the treatment of lawbreakers aban- 
don the theory that the imposition 
of the sentence is solely to punish, 
and now the best thought considers three 
elements properly to enter into the treat- 
ment of every criminal case after convic- 
tion. Punishment in some measure is still 
the object of sentence, but, affecting its ex- 
tent and character, we consider the effect 
of the situation upon the individual, as 
tending to reform him from or to confirm 
him in a criminal career, and also the rela- 
tion his case bears to the community in the 
effect of the disposition of it upon others 
of criminal tendencies.” 

But where does he find that the judge 
who is sworn to administer the law as it 
stands, is also appointed to theorize, ac- 
cording to his individual notions, in what 
cases it is to be applied? If another judge 
would not agree with him as to the triumph 
of what he calls “the best thought,” or 
should not apply it as he would apply it to 
a particular case, there might be no doubt 
that the law has in one case been enforced 
and in another enforcement has been de- 
nied. Error certainly in one or the other 
case would “rush into the state.” This an- 


/ion which concludes as follows: 





archy is by the Chief Justice thoroughly re- 
buked in his reversal by a unanimous opin- 
“While 
the conclusions just stated inevitably exact 
that the rule which is before us (to vacate 
the suspension) be made absolute and that 
the mandamus issue, nevertheless we are of 
opinion that the exceptional conditions 
which we have described require that we 
exercise that reasonable discretion with 
which we are vested to temporarily sus- 
pend the issue of the writ so as to afford 
ample time for executive clemency or such 
other action as may be required to meet the 
situation.” 


As we understand this ruling, there can 
be nothing done by any judge to declare a 
suspension of the enforcement of any sen- 
tence founded on a fact judicially ascer- 
tained, unless this be of a temporary char- 
acter so as to give to competent authority 
the right to interpose in any way it may 
see fit. 


A governor may differ from another gov- 
ernor, or a president from a former or a 
successor president, in any view he may 
have of “modern notions respecting the 
treatment of lawbreakers,” but as to his in- 
terfering with the enforcement of law, he 
is responsible, as the rest of us may be, for 
righteous discharge of the duties imposed 
upon him. If he is vested with discretion 
in such matters, every case should come to 
him with no attempt to interfere with its 
proper exercise. 


The aggression of an office-holder, under 
the plea of the exercise of mercy, needs to 
be halted at the outset or our servants may 
become our masters. It has been stated that 
this decision will affect some 2,000 cases in 
which similar orders have been made. At 
this rate, what would a verdict of guilty 
eventually amount to, and what would stay 
the force of tears and supplications, of po- 
litical or financial influence, on judges, 
whose labors are supposed to be sufficiently 
exacting in the necessary discharge of their 
duties? N.C. C. 
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NOTES OF IMPORTANT DECISIONS. 





BILLS AND NOTES — DISCHARGE OF 
DRAWER BY CERTIFICATION OF CHECK.— 
Kansas City Court of Appeals holds that where 
a check is presented by a bidder for public 
work which is certified by the bank before 
being delivered to a city letting the work so as 
to qualify the bidder to have his bid enter- 
tained, such certification is at the request of 
the drawer and not at the request of the hold- 
er, and the drawer is not discharged: City 
of Brunswick v. People’s Sav. Bank, 190 S. W. 
670. 

It may be admitted that the rule declared is 
sound, if under such circumstances it is the 
drawer’s request that the check is certified. 
But taking the substance of the requirement in 
the case stated, it seems to us, that the drawer 
in procuring the certification was carrying out 
a demand of the holder on the bank. 

The purpose of having the check certified 
was to make it stand in the place of a deposit 
for cash qualification. The obligation of the 
bank and not the obligation of the drawer was 
by and through the certification to be taken as 
satisfactory. 


The court said: “The certification simply 
vouches for the genuineness of the check and 
that it will be paid on presentment and merely 
adds to its easy negotiation by adding the 
promise of the bank.” We greatly doubt 
whether a promise is added to that of drawer, 
but rather is there guaranty to take the place 
of the drawer, especially if the bank knows 
the purpose for which the check is to be used. 

The court states the rule truly in announcing 
that if the holder of an uncertified check has 
it certified, this discharges the drawer. But 
that is only because the purpose of the holder is 
thus manifested. Why is not the future holder 
of a check conditioning its being certified show- 
ing his purpose to accept the bank as his sole 
debtor? It is its will that brings about the 
certification, just as where a drawer exercises 
his option in this regard. 





TRADE-MARK AND TRADE-NAME—COR- 
PORATE NAME PERMITTED BY LAW.— 
Eighth Circuit Court of Appeals, in affirming 
a decision by District Court for the Eastern 
District of Missouri, that permission by Secre- 
tary of State forbidding use of a corporate 
name, will not prevent use of such name by a 
court of equity, where it was chosen by a cor- 
poration for a fraudulent purpose. General 





Film Co. of Mo. v. Gen. Film Co. of Me., 237 
Fed. 64. 

The court said: “Plaintiff’s name was chosen 
by the plaintiff. It was chosen for the purpose 
of perpetrating a fraud upon the defendant. 
The approval of that name was permissive and 
not mandatory. This authority was confined 
to comparing plaintiff’s name with the names 
of other corporators licensed to do business 
in the state and ascertaining whether there 
was such similitude as would be likely to con- 
fuse and mislead. Secretary had no power to 
consider the course of trade of different cor- 
porations and determine whether plaintiff’s 
name was chosen for the fraudulent purpose 
of unfair trade competition.” 

This ruling appears true beyond controversy. 
The vesting of an administrative officer with 
a ministerial duty of the kind spoken of, and, 
also, the right to determine the question in an 
ex parte showing, should not conclude oppos- 
ing rights, nor could it have been meant to 
have any such effect. Its utmost effect ought 
to be, that, other things being equal, the of- 
ficer sees no opposition in a corporation doing 
business under a name it has chosen. 





CONSTITUTIONAL LAW FEDERAL 
STATUTE NEEDING STATE LAW FOR EN- 
FORCEMENT.—tThe most strenuous objection 
urged against the Webb-Kenyon liquor law was 
that it was to have no practical effect what- 
ever, except as aiding a state or states in the 
enforcement not of a national, but of a state, 
policy. It was upon this theory that President 
Taft had vetoed the enactment, and it was 
passed over his veto. 


The Chief Justice, by a majority opinion, 
dissent being by Justices Holmes and Van De- 
vanter, and concurrence in result by Justice 
McReynolds, rules that this is not a valid ob- 
jection to constitutionality. Clark Distilling 
Co. v. Am. Exp. Co. and West Virginia, 37 Sup. 
ct. —. 
The Chief Justice said: “It is not in the 
slightest degree disputed, that if Congress had 
prohibited the shipment of all intoxicants in 
the channels of interstate commerce and there- 
fore had prevented all movement between the 
several states, such action would have been 
lawful, because within the power to regulate 
which the Constitution conferred.” Then the 
court cites the Lottery Case, and the White 
Slave Case. “The issue, therefore, is not one 
of an absence of authority to accomplish in 
substance a more extended result than that 
brought about by the Webb-Kenyon Law, but 
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of a want of power to reach the result accom- 
plished because of the method resorted to for 
that purpose.” 

We pause to express our doubt as to the 
correct statement of the issue. More properly 
it ought to be said the issue is whether Con- 
gress may regulate commerce in one way as to 
one state and another way as to other states, 
or whether all regulation between the states 
should be by uniform law—whether a federal 
policy is always back of federal law, or wheth- 
er Congress, because of practical difficulties in 
the enforcement of state law may pro hac vice 
forego federal policy in some cases and enforce 
it in other cases. If it may not, it seems idle 
to talk about the power to enforce being com- 
plete. 


The Chief Justice proceeds: “So far as uni- 
formity is concerned, there is no question that 
the act uniformly applies to the conditions 
which call its provisions into play, that its pro- 
visions apply to all the states, so that the ques- 
tion really is a complaint as to want of uniform 
existence of things to which the act applies 
and not to an absence of uniformity in the act 
itself. * * * In view of the conceded power on 
the part of Congress to prohibit the movement 
of intoxicants in interstate commerce, we can- 
not admit that because it did not exert its au- 
thority to the full limit, but simply regulated 
to the extent of permitting the prohibitions in 
one state to prevent the use of interstate com- 
merce to ship liquor from another state, Con- 
gress exceeded its authority to regulate.” 


We confess our inability to follow the reason- 
ing of the Chief Justice, but it might be ad- 
mitted that Congress has the power to restrain 
the shipment of liquor into a particular state 
or even into a particular district, because con- 
ditions therein make it injurious to interstate 
commerce that liquor should there be admitted. 


This Congress could do, not as enforcing the 
policy of the particular state or district, but 
because Congress would have _ reasonable 
ground for believing that the course of com- 
merce could not be made to flow as uninter- 
ruptedly as the law designed that it should 
flow. If it were conceived that the possession 
of liquor by citizens operated to so overturn 
constituted authority as to interfere with the 
free flow of commerce, this as a physical fact 
could be recognized by Congress, and the doing 
of this might be but a definite recognition of 
the effect of state authority not to be unduly in- 
terfered with. But to change a law uniform 
in its application between states merely to aid 
state law seems a different proposition. 





TRAINING YOUNG LAWYERS IN THE WAY 
LAWS ARE MADE—CREIGHTON  UNI- 
VERSITY’S “MODEL HOUSE.” 





A young lawyer feels keenly the need of a 
practical knowledge of parliamentary law, of 
power to think on his feet and express his 
thoughts clearly and concisely, and of a prac- 
tical acquaintance with legislative procedure. 
Then, too, many legal actions entrusted to the 
young barrister involve statutory law and his 
power of statutory interpretation is greatly 
strengthened if he has a practical knowledge 
of legislative methods. Aside from this, the 
relatively large number of lawyers entrusted 
with the work of legislation imposes an obliga- 
tion upon the profession that statutory law 
shall be as clear, definite and effective as pos- 
sible in its phraseology and method. 


All this suggests the desirability of training 
along these lines as part of the preparation 
best adapted for the practice of law. The pro- 
ceedings of the American Bar Association and 
of the Association of Law Colleges during re- 
cent years contain ample evidence of a realiza- 


‘tion of this need and an effort is being made 


in law colleges generally, to afford instruction 
and practice looking toward these ends. 
Notable among such movements is the recent 
tendency toward a course in contemporary 
legislation. As illustrative of this general 
movement, a brief sketch of the plans and pur- 
poses of the Model House as maintained in the 
Law College of Creighton University, Omaha, 
Neb., may be of interest. 


The entire student body of the law college is 
organized into what is known as a Model House 
of Representatives, which meets on Wednesday 
night of each week during seven weeks in each 
semester, making fourteen sessions during the 
scholastic year. The proceedings of this body 
are under the supervision of a member of the 
faculty as Director, Who attends all its meet- 
ings. Each student is assigned to some one of 
the representative districts provided for the 
lower house of the Nebraska Legislature. At 
the close of each school year officers of the 
House are elected for the next year, consisting 
of a speaker, chief clerk, journal clerk and 
sergeant-at-arms. Candidates for these offices 
must be placed in nomination by a petition 
signed by at least twenty students and the 
election is by ballot, conducted by an election 
committee of the House and under the super- 
vision of the college librarian. 


Before the close of the school year, the 
officers-elect, together with the outgoing of- 
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ficers, meet as a joint committee to select topics 
for legislation to be considered at the next 
annual session of the House. This joint com- 
mittee selects seven topics of current political 
or professional interest, one for each session 
of the Model House during the first semester. 
At the close of the first semester, seven other 
topics are selected in the same way for the 
second semester. 


The entire membership of the junior and 
senior classes is then apportioned by the fac- 
ulty, and the students assigned to each topic 
are expected to study the question assigned, 
to select some particular phase of it and to 
prepare a bill or joint resolution which em- 
bodies their idea of desirable legislation on 
that phase. These bills, or joint resolutions, 
must be prepared in correct form, and when the 
legislation sought requires an amendment to 
current Nebraska law, the rules of the 
Nebraska House of Representatives requiring 
amended sections to be shown in full after 
amendment, as well as‘ indicating the parts 
stricken out or new words or sentences added, 
must be rigidly followed. 


The bills must be prepared in duplicate and 
introduced during the first week of the follow- 
ing semester. This insures from eight to twelve 
bills along the line of each general topic, but 
one of which is to be considered by the House 
itself. This latter fact furnishes an incentive 
for the thoughtful consideration of the par- 
ticular legislation to be proposed and the care- 
ful preparation of the bill itself; for, naturally, 
each student is hopeful that his bill will be the 
one selected for presentation to the House. 


At least one week prior to the consideration 
by the House of a bill on any one of the general 
topics assigned, a special committee meets to 
select which one of the bills presented shall 
be considered and to properly perfect that bill 
before its introduction. This special committee 
comprises all the studerits assigned to that 
general topic and the speaker and chief clerk 
of the House, together with the senior who has 
been appointed by the speaker to preside over 
the House while in Committee of the Whole 
when the bill selected is under consideration. 
Under the guidance of the Director, the com- 
mittee then studies the bills, or joint resolu- 
tions, presented on that topic and selects the 
one for consideration at the next session of the 
House. This selection is made with the chief 
ends in view of availability for general debate 
and the desirability of the legislation proposed. 


The bill, or resolution, selected is then con- 
sidered in detail and carefully worked over and 
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amended by the committee. Special attention 
is given to correct legislative form, clear Eng- 
lish and the legal significance of terms used. 
After the selected bill is thus perfected by 
committee amendments, the chairman of the 
special committee is expected to prepare a 
copy of the bill as amended and to report the 
action of the committee, together with the 
completed bill to the House. Duplicates of the 
completed bill in sufficient number to furnish 
each member of the House with a copy, are 
then provided by the librarian, and the copies 
are distributed at the session of the House at 
which the bill is to be considered. 


This work of the special committee on each 
general topic in the selection and perfecting 
of bills is deemed of considerable importance. 
Each student member having prepared and pre- 
sented a bill for the consideration of the com- 
mittee is expected to be prepared to present 
and defend its merits. He is thus led to study 
the subject-matter of the general topic as well 
as to inform himself on the progress of current 
legislation in that field. Through the discus- 
sion incident to the selection and perfecting of 
the bill or resolution chosen, a fairly broad 
knowledge of the general subject-matter and 
the particular features of the proposed bill is 
acquired by each student present. The founda- 
tion is therefore laid for an effective debate 
on the proposed bill when considered by the 
House, and before dissolving, the committee 
assigns its membership to lead in the House 
debate for and against the bill. When care- 
fully done, the work of this committee offers 
very practical training in the work of con- 
temporary legislation, and most valuable experi- 
ence in the shaping of legislation may be thus 
acquired. 


The work of the Model House itself is en- 
tirely in charge of its student officers. The 
faculty Director is present, but acts only in an 
advisory capacity. Promptly at the hour named, 
the speaker calls the House to order in the 
customary way, and the journal of the last 
session of the House is then read, corrected 
and approved. Any bill which has theretofore 
been considered by the House and recommend- 
ed for passage is then read at large and placed 
upon its final passage by a formal roll call of 
the House membership. Miscellaneous busi- 
ness may then be presented, including reports 
of any special or standing committees. 


At the conclusion of the routine business of 
the House, and upon motion, the House then 
resolves itself into a Committee of the Whole 
for the consideration of the bill recommended 
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by the special committee for that evening. The 
speaker calls to the chair some member of the 
senior class, who has had ample notice thereof 
so that he might prepare himself in the proper 
parliamentary procedure while in Committee or 
the Whole. After the committee is organized, 
the chief clerk reads each section in order, of 
the bill or resolution, and an opportunity is 
given for amendments from the floor of the 
House. 


After the reading of the entire bill has been 
completed, an opportunity for general amend- 
ment is offered; after which general debate is 
begun. Leaders in debate, pro and con, are 
given first right to the floor, but are limited to 
five minutes. They are not allowed to read or 
declaim prepared speeches, but are required to 
alternate and are expected to give especial 
attention to a rebuttal of the arguments of the 
preceding speaker. After the leaders have 
spoken, general debate is in order. Lower 
classmen are expected to participate in the 
general debate’ and the general information 
given and the interest aroused by the speeches 
of the leaders, generally assures an intelligent 
and interested discussion by the other members 
of the House. 


Practice in public speaking under such con- 
ditions as these is appreciated by the student 
body and progress in the power to think and 
present connected argument was soon apparent. 
Interest in the proposed legislation sometimes 
becomes quite keen and the incentive for debate 
is thereby greatly increased. After debate is 
concluded, the committee by formal action rec- 
ommends that the bill or resolution be passed 
or be indefinitely postponed. Upon the rising 
of the committee, this recommendation is pre- 
sented to the House as a committee report by 
its chairman, and the report acted upon in the 
usual way. If the recommendation be that the 
bill do pass and this recommendation be ac- 
cepted by the House, the bill goes upon its 
final passage at the next meeting of the House, 
one week thereafter. 


Experience in the conduct of the Model House 
early showed that training and supervision in 
parliamentary law and practice was an absolute 
necessity. Accordingly, a course of lectures 
supplemented by text, was introduced and made 
obligatory for all freshmen. It was also 
open to other classmen and soon thereafter a 
knowledge of parliamentary law was made a 
condition of eligibility for all officers of the 
House and was one of the considerations in 
the selection by the speaker, of seniors who 
were to act as chairman of the Committee of 





the Whole at the various Sessions of the House. 
In addition to the formal presentation of parlia- 
mentary law and for the purpose of making 
instruction in its principles practical, the fac- 
ulty Director, before adjournment of the House 
each evening, discusses the questions of parlia- 
mentary law raised during the session. Errors, 
whether of members or presiding officer, are 
carefully pointed out and.the correct motions, 
rules or procedure best designed to accomplish 
the ends desired, are suggested. By this means, 
actual practice is made to correct the errors 
of theoretical study and an effort is made to 
develop a more mature interpretation of parlia- 
mentary rules, as well as to fix in their minds 
correct parliamentary form. 

From the above outline of the working plans 
of the Model House of Representatives it is 
apparent that the following are the principal 
purposes in view: 

1. A practical knowledge of the elements 
of proper legislative procedure, 

2. A training in the preparation of pro- 
posed bills or joint resolutions, with the end 
in view of securing clear, concise and effective 
laws. 


3. Arousing interest in the more important 
current problems of professional and political 
life and inducing students to study those prob- 
lems, with the point of view of correction 
through legislative action. 


4. Actual practice in the improvement, from 
desirable legal and legislative standpoints, of 
the bills and resolutions presented. 


5. A training in both the theory and prac- 
tice of parliamentary law and procedure. 

6. Practical experience in affirmative and 
rebuttal debate, after there has been enforced 
study of the topics and bills presented. 

It goes without saying that these purposes 
fall short of the fullest realization, but the 
most hopeful sign of progress is the fact that 
the student body seems alive to the need of 
the correction of apparent imperfections and 
keenly interested in the betterment of the work- 
ing plans of the House from year to year. A 
broader knowledge of the rules and a fuller 
comprehension of the purposes of parliament- 
ary law has already been obtained, and there 
has been a marked improvement in the quality 
and spirit of debate. In the opinion of the 
students, as well as faculty promoters, the re- 
sults already accomplished more than justify 
the offering of the course. 

Anson H. BIGELOW. 

Omaha, Nebraska. 
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THE NEED OF AN APPLIED LEGAL 
PSYCHOLOGY. 





There can be no question about the ex- 
istence of a real need for some method of 
analyzing the probable value of evidence 
not only with respect to the inferences to 
be drawn from some specific fact but with 
respect to some reasonable theory of prob- 
ability to be applied to a mass of facts such 
as is presented to a court or jury in an or- 
dinary civil and criminal proceeding. 

No more graphic statement of the exist- 
ing necessity for at least the rudiments of 
a new probative science has been made than 
appeared in Mr. Wigmore’s ‘‘apology” for 
compiling his recent work on “Principles 
of Judicial Proof,” given in the introduc- 
tion to that work, wherein the learned au- 
thor says: 


“The study of the principles of evidence, 
for the lawyer, falls into two distinct parts. 
One is Proof in the general sense—the part 
concerned with the ratiocinative process of 
continuous persuasion—mind to mind, 
counsel to juror, each partisan seeking to 
move the mind of the tribunal. The other 
part is Admissibility—the procedural rules 
devised by the law, and based on litigious 
experience and tradition, to guard the tri- 
bunal (particularly the jury) against er- 
roneous persuasion. Hitherto, the latter has 
loomed largest in our formal studies—has, 
in fact, monopolized them; while the for- 
mer, virtually ignored, has been left to the 
chances of later acquisition, casual and em- 
piric, in the course of practice. Here we 
have been wrong ; and in two ways: 


“For one thing, there is, and there must, 
be, a probative science—the principles of 
proof—independent of the artificial rules of 
procedure; hence it can be and should be 
studied. This science, to be sure, may as 
yet be imperfectly formulated or even in- 
capable of formulation. But all the more 
need is there to begin in earnest to investi- 
gate and develop it. Furthermore, this pro- 
cess of Proof is the more important of the 
two—indeed, is the ultimate purpose in 
every judicial investigation. The proced- 
ural rules for Admissibility are merely a 
preliminary aid to the main activity, viz., 
the persuasion of the tribunal’s mind to a 





correct conclusion by safe materials. This 
main process is that for which the jury are 
there, and on which the counsel’s duty is 
focused. Vital as it is, its principles surely 
demand study. 


“And for another thing, the judicial rules 
of Admissibility are destined to lessen in 
relative importance during the next genera- 
tion, or later. Proof will assume the im- 
portant place; and we must therefore pre- 
pare ourselves for this shifting of emphasis. 
We must seek to acquire a scientific under- 
standing of the principles of what may be 
called ‘natural’ proof—the hitherto neg- 
lected process. If we do not do this, his- 
tory will repeat itself, and we shall find our- 
selves in the present plight of Continental 
Europe. There, in the early 1800s the an- 
cient, wornout numerical system of ‘legal 
proof’ was abolished by fiat, and the so- 
called ‘free proof’—namely, no system at 
all—was substituted. For centuries, law- 
yers and judges evidenced and proved by 
the artificial numerical system; they had no 
training in any other, no understanding of 
the living process of belief ; in consequence, 
when ‘legal proof’ was abolished, they were 
unready, and judicial trials have been car- 
ried on for a century past by uncompre- 
hended, unguided, and therefore unsafe 
mental processes. Only in recent times, 
under the influence of modern science, are 
they beginning to devlop a science of 
proof. 


“Such will be our own fate, when the 
time comes, if we do not lay foundations to 
prepare for the new stage of procedure.” 


There can be no doubt that our law 
schools, now already so far in advance of 
the aprioristic methods of legal instruction 
of the last generation could well afford to 
take another important step in providing 
for lectures on applied legal psychology. 

The analogy exists in the science of 
chemistry where important contributions 
have been made by theoretical chemists to 
the world’s practical betterment through 
the publication of an increasing number of 
volumes on applied chemistry. So that, for 
instance, it is rare to-day to find even the 
most obscure manufacturer of paints or 
varnishes who has not in his employ a man 
thoroughly informed in the theories of 
chemistry as such theories have been ap- 
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plied to his business. This so-called “ex- 
pert chemist” has taken the place of the 
“practical” man,—the man who, though un- 
learned in chemistry, had an experimental 
knowledge of the business without a the- 
oretical knowledge of the principles or laws 
controlling the results of his work. This 
so-called “practical man” had no ability to 
move outside the limits of his experience 
and the effort to broaden his experience was 
very expensive as well as a very slow 
process. 


It will be readily admitted that the pro- 
bative value of evidence rests wholly on the 
laws governing the operations of the hu- 
man mind. No scientific training of any 
kind with respect to the operation of such 
laws under the practical conditions which 
confront him in the court room is usually 
given to the young lawyer, and he must gain 
what little knowledge he does acquire of 
such rules much as the “practical paint 
mixer” does, e. g., at the expense of his 
clients and often only at the end of a long 
experience at the bar. 


It is true that some few men possess 
what Hans Gross, the great German scien- 
tist calls “native psychology,” a keenness of 
vision given in the march of experience, to a 
few fortunate persons, who see _ rightly 
without having learned the laws which de- 
termine the course of events, or without be- 
ing even conscious of them. But it must 
be conceded that this keenness of percep® 
tion, often called a “knowledge of human 
nature,” is at best a very rare gift, and even 
in those most successful in the exercise of 
it, a very uncertain and often undepend- 
able quality of mind. 


There is no doubt that the criminal law 
should and will naturally be the avenue for 
the development of such a science. It is 
here where the play of mind upon mind is 
most active and spectacular and where con- 
tradictory impressions are most often 
sought to be made upon the minds of court 
and jury by inferences ingeniously conceiv- 
ed as being deduced from a mass of more 





or less closely related facts offered as “evi- 
dence” in a case. Here is the great oppor- 
tunity of the demagogue; here is also the 
greater opportunity of the trained mind to 
direct the forces of mental action to achieve 
definite predetermined results. 

The great criminal psychologist, Hans 
Gross, to whom we have already referred, 
has given to the profession in his work on 
“Criminal Psychology,” the first important 
contribution to this science. In this work 
Mr. Gross applies the general principles of 
psychology to the detection of crime,—dis- 
cussing not so much the psychology of the 
criminal mind as the psychology of the 
minds through whom evidence of a crime 
must be proven. Thus, the author states 
his own purpose in the following suggest- 
ive paragraph: 

“For us each crime exists only as we 
perceive it,—as we learn to know it through 
all those media established for us in crimi- 
nal procedure. But these media are based 
upon sense perception, upon the perception 
of the judge and his assistants, i. e., upon 
witnesses, accused, and experts. Such per- 
ceptions must be psychologically validated. 
The knowledge of the principles of this 
validation demands again a special depart- 
ment of general psychology—even such a 
pragmatic applied psychology as will deal 
with all states of mind that might possibly 
be involved in the determination and judg- 
ment of crime.” 


The medical profession is to-day drawing - 
upon all of the sciences to equip its mem- 
bers for the practice of their calling, and 
the day of the empiricist, the “herb spe- 
cialist” and the “family doctor” has passed. 
The legal profession, although still lagging 
behind other professions with respect to the 
manner in which it deals with contemporary 
human problems, is rapidly making strides 
toward the creation of a scientific basis for 
all of its various and important activities, 
and not least of the duties of the lawyer in 
this regard is the trial of causes. 

With advocates trained in the principles 
of psychology applied to the mental opera- 
tions of the human factors with whom they 
have to deal, there will be fewer miscar- 
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riages of justice, quicker and more success- 
ful detection of perjury, more mentally 
compelling arrangements and juxtaposi- 
tions of the facts of a case resulting in the 
end in making the practice of the law what 
it should be, a real science proceeding along 
definite lines, following definite principles 
and reaching definite and important social 
results. A. H. RosBINs. 


St. Louis, Mo. 








SALES—ILLEGAL PURPOSE. 





LOOSE v. LARSEN. 





Supreme Court of Nevada. Dec. 15, 1916. 





161 Pac. 514. 





Generally where the vendor of goods merely 
has knowledge that the purchaser intends to 
use them for an immoral or illegal purpose, and 
does nothing to aid in carrying out such pur- 
pose, he is entitled to recover therefor. 





COLEMAN, J. This is an appeal from an 
order denying a motion for a new trial. 


The judgment in this case is in favor of re- 
spondent, who was the plaintiff in the trial 
court, and is based upon an action to recover 
judgment upon a certain promissory note exe- 
cuted by appellant. For defense to the cause 
of action mentioned, the answer alleged that 
the note described in the complaint was given 
to cover a balance of an indebtedness due 
plaintiff for liquors sold and delivered by him 
to defendant, who was engaged in conducting 
a house of ill fame within the restricted dis- 
tance from a church edifice which was used 
for religious worship, knowing that said liquors 
would be resold by the defendant upon said 
premises to the inmates of said house of ill 
fame and the visitors thereto in order to en- 
courage patronage of said house, that the same 
might be made more profitable. 


Appellant contends that, since a contract 
which is founded upon an immoral or illegal 
consideration is void, and since it is against 
the law of Nevada to conduct a house of ill 
fame within a certain distance of a church 
edifice which is used for religious worship, as 
did appellant, and since the sale of the liquors 





law by appellant, there is no valid considera- 
tion for the note sued upon, and hence the 
order refusing to grant defendant a new trial 
was error. 


It is the general rule of law that where 
goods are sold for the express purpose of en- 
abling the buyer to accomplish an unlawful 
or immoral purpose, there can be no recovery 
for the price of the goods sold; but where the 
vendor merely has knowledge that the pur- 
chaser intends to use the goods for an immoral 
or illegal purpose, and does nothing to aid in 
carrying out the immoral or illegal purpose, 
the vendor is entitled to recover. We quote 
from Cyc. as follows: 


“Tt is held in England that, where the agree- 
ment is innocent in itself, but the intention 
is unlawful, as where goods are bought or 
money borrowed to be used for an unlawful 
purpose, the mere fact that the other party 
knows of such purpose renders the agreement 
illegal and void. * * In the United States, while 
some courts have followed the English rule, 
most of the courts have taken a different view, 
and have held that mere knowledge of the 
seller of goods or services that the buyer in- 
tends an illegal use of them is no defense to 
an action for the price or for rent.” 9 Cye. 
571, 572. 


Ruling Case Law says: 


“A question which is apparently involved in 
some obscurity is whether a contract is ren- 
dered illegal by the fact that one party knows 
of the other’s intention to further an illegal 
purpose by means of the contract, as, for in- 
stance, to use the subject-matter thereof for an 
unlawful purpose. That there is some differ- 
ence of opinion on the subject there would 
seem to be no doubt. From some decisions the 
rule is deducible that knowledge of the other 
party’s illegal object may, at least under some 
circumstances, indicate an intention to aid the 
unlawful object or constitute participation in 
@n unlawful act. However, in a majority of 
the decisions dealing with particular contracts, 
mere knowledge by one of the parties of the 
other’s intention to use the subject-matter for 
an unlawful purpose has been held not to 
render the contract illegal.” 6 R. C. L. app. 
696, 697. 


The Supreme Court of South Carclina, in 
Wallace v. Lark, 12 S. C. 76, 32 Am. Rep. 516, 
uses the following language: 


“We are not disposed, however, to rest the 
case here, but are rather inclined to adopt the 
rule laid down by Lord Mansfield in Hodgson 
v. Temple, 5 Taunt 181, that mere knowledge 
of the vendor that the purchaser intends to 
make an illegal or immoral use of the article 
purchased is not sufficient to defeat an action 
for the purchase money. There must be some- 
thing more; something to show that the vendor 


mentioned encouraged such violation of the . was to participate in the illegal transaction, 
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or that his intention in making the sale 
was not the ordinary purpose to dispose of his 
goods to the best advantage, but to aid or pro- 
mote the illegal or immoral purpose for which 
article was bought.’ 


Again we quote: 


“One who has received the benefits of the 
complete performance by the plaintiff of a 
contract which was neither malum in se nor 
malum prohibitum cannot successfully defend 
an action for the payment of his indebtedness 
which has accrued therefrom on the ground 
that either he or another intended to do some 
unlawful act which was no part of the consid- 
eration nor of the performance of the agree- 
ment.” Hanover Nat. Bank v. First Nat. Bank, 
109 Fed. 422, 48 C. C. A. 483. 


The Supreme Court of New Hampshire, in 
Hill v. Spear, 50 N. H. 253, 9 Am. Rep. 205, after 
reviewing all of the decisions which had been 
rendered at the time that case was before the 
court, reached the conclusion that mere knowl- 
edge that goods sold are intended by the pur- 
chaser to be used unlawfully was not sufficient 
to prevent recovery for the purchase price of 
the goods. 


It would serve no useful purpose to here re- 
view the cases at length which sustain this 
view, and we content ourselves by calling at- 
tention to the authorities which appear in the 
notes to the citations to Cyc. and Ruling Case 
Law, supra. 


The Supreme Court of the United States, in 
Hanauer v.-Doane, 12 Wall. 342, 20 L. Ed. 439, 
said: 

“Where to draw the precise line between 
the cases in which the vendor’s knowledge of 
the purchaser’s intent to make an unlawful use 
of the goods will vitiate the contract and those 
in which it will not may be difficult. Perhaps 
it cannot be done by exact definition.” 

While no doubt it is difficult in many cases 
to know just where to draw the line where 
the purchaser intends to make an unlawful 
use of the goods bought, we do not think this 
is such a case, because appellant intended to 
make a lawful use of the goods. There was 
certainly nothing unlawful or immoral in the 
sale by respondent to appellant of the liquors, 
nor is there anything in the laws of this state 
which prohibited the sale of lituors at the 
house which was occupied by appellant. In 
fact, she had a license from the duly consti- 
tuted authorities to sell liquor upon the prem- 
ises in question. The use to which appellant 
intended to put the liquors, and to which in 
fact they were put, being perfectly legal, we 
are unable to see that the doing by re- 
spondent’s grantee, with the goods purchased, 





that which she had a legal right to do, though 
done with a bad motive, as was known by re- 
spondent, could in any way affect respondent’s 
right of recovery. No authority has been called 
to our attention, nor have we been able to find 
one, which holds that a person who sells goods 
to another who intends to resell them in a legit- 
imate manner, though such legitimate resales 
may incidentally encourage an illegal or im- 
moral business, and all with the knowledge of 
the vendor, cannot recover. Yet that is what 
we are asked to hold in this case. While we 
are anxious to maintain every rule of law which 
tends to promote civic decency, we are of the 
opinion that to sustain appellant’s contention 
would be to take a step which neither the law 
nor sound business principles will justify. 


It is ordered that the order denying appel- 
lant’s motion for a new trial be affirmed. 


NORCROSS, C. J., and McCARRAN, J., con- 
cur. 


Note.—Knowledge by Seller of Intent by Buyer 
to Use Goods in an Unlawful Business—Ilf a 
seller participates in the purpose of a buyer to use 
goods sold for an unlawful purpose, it seems to 
be true, as the instant case decides, that recovery 
cannot be had for the price, but whether mere 
knowledge by the seller of such purpose consti- 
tutes such participation, the courts are in dis- 
agreement. 


Chancellor Walworth thus spoke on this sub- 
ject: “There are undoubtedly many conflicting 
decisions upon the question how far the vendor 
of an article is chargeable with participation in 
the illegal purpose for which it is intended to be 
used from a mere knowledge of the fact that the 
purchaser intends to so use it. The case of the 
druggist who sold drugs to a brewer knowing 
that he intended to use them in his brewing con- 
trary to the statute, is a very strong case in favor 
of the principle as to a collateral contract which 
had no necessary connection with the violation of 
the law. Those cases in which an independent con- 
tract has been held void from a mere knowledge 
of the fact of the illegal end in view proceed upon 
the ground that the party having such knowledge 
intended to aid the illegal object at the time he 
made the contract.” De Groot v. Van Duzer, 
20 Wend. 390. 


And it has been said that the participation to 
defeat seller from recovery on a sale where goods 
bought were to be used by the buyer in violation 
of law must be active, whether this be directly or 
indirectly is of no materiality. The positive act 
needs to be only very slight. Gaylor v. Soragen, 
32 Vt. 110, 76 Am. Dec. 154 


If the seller co-operates with the buyer in any 
way to circumvent the law or to elude official 
vigilance, this is sufficient participation to prevent 
recovery for the price. Bauchor v. Mansel, 47 
Me. 48. 
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Lord Mansfield said it would be carrying the 
law much farther than it had been carried to 
say that mere knowledge by the seller of buyer’s 
intention to use goods for an illegal purpose de- 
prived him of the just right to recover payment. 
It is necessary that he be a sharer in that pur- 
pose. Hodgson v. Temple, 5 Taunt. 181. This 
has been said by a Missouri court to be the 
accepted doctrine of American courts. Kerwin 
v. Doran, 29 Mo. App. 397. Missouri has applied 
this rule to a sale of real property to one known 
by the vendor to intend to keep it as a house of 
ill-fame. Sprague v. Rooney, 82 Mo. 493, 52 Am. 
Rep. 383. But there can be no recovery of rent 
of a place rented for the express purpose of 
being used as a bawdy house. Dougherty v. Sey- 
mour, 16 Colo. 289, 26 Pac. 823; Ernest v. Crosby, 
140 N. Y. 364, 35 N. E. 603. 


U. S. Supreme Court held that knowledge that 
seller intenc's to devote property purchased to an 
illegal use bars recovery for its purchase price. 
The court, however, appears to concede, that if 
the use is merely malum prohibitum, and not in 
aid of a heinous crime, there might be a distinc- 
tion. Hannauer v. Doane, 12 Wall. 342, 20 L. 
ed. 439. 


If the contract of sale is so connected with the 
illegal transaction as to be inseparable from it, 
there can be no recovery. So held where seller 
knew that guns, the subject-matter of sale, were 
to be used in aid of a rebellion. Tatum v. 
Kelley, 25 Ark. 200, 94 Am. Dec. 717. 


And a conditional sale contract for furniture 
for use in a house of ill-fame was held against 
public policy and void. The court said: “It is 
true that it is held in many well considered cases, 
and it is perhaps the weight of authority, that 
mere knowledge on the part of vendor of goods 
that the vendee designs to and will put them to 
an immoral or illegal use, is not of itself sufficient 
to bar an action brought to recover the purchase 
price of the goods sold. But in all cases an- 
nouncing this rule, which have been brought to 
our attention, the transaction was one in which 
the owner of the goods at the time of their de- 
livery to the vendee parted with his title and 
right of possession, so that thereafter the rela- 
tion between vendor and vendee was that of 
debtor and creditor merely. * * * On the other 
hand, it is ‘held by all the cases, that if vendor 
has knowledge of the immoral or illegal design 
of the vendee and in any way participates in that 
design * * * the vendor can recover.” Standard 
Fur. Co. v. Van Alstine, 22 Wash. 670, 62 Pac. 
145, 51 L. R. A. 889, 79 Am. St. Rep. 960. This 
case goes on to argue that in effect the vendee 
under such a conditional sales contract is a mere 
bailee and the bailor is under duty to see that 
goods are used for a lawful and proper purpose. 
See also Hunstock y. Palmer, 4 Tex. Civ. App. 
459, 23 S. W. 294. Cc. 





ITEMS OF PROFESSIONAL 
INTEREST. 


CO-OPERATION BETWEEN PUBLIC AND 
PROSECUTING ATTORNEY. 





A novel “get-together” dinner was given at 
Austin, Texas, by County Attorney John W. 
Hornsby immediately following his induction 
to the office in December. He invited the 
judges of the district and county courts, the 
justices of the peace and constables of the 
county, and the sheriffs and deputies to be his 
guests at dinner to discuss with him and his 
staff the matter of law enforcement. The idea 
seems to be new and might be adopted profit- 
ably by county attorneys and others charged 
with enforcement of the law throughout the 
country. 


It would conduce to a better understanding 
of each other’s position for courts, grand juries 
and prosecuting officers, to mix once in a while 
officially with the people. Recently the grand 
jury at St. Louis called into conference with 
them representatives of social, religious and ed- 
ucational organizations to discuss questions of 
commercialized vice and its repression. Such 
a meeting serves two purposes. On the one 
hand it enables the people to appreciate the 
difficulties in the way of the state’s attorney, 
and, on the other, it stiffens the backbone of 
the state’s attorney to know that he has back 
of him the best public sentiment of the com- 
munity. A. H. R. 








BOOK REVIEWS. 





JONES’ TELEGRAPH AND TELEPHONE 
COMPANIES, 2d EDITION. 





The plan of this edition of the above work 
follows that of the first edition, which has come 
to be so well and favorably known to the pro 
fession. The author, S. Walter Jones, is a 
member of Memphis, Tenn., Bar and is far from 
being unknown in legal literature and is one of 
its teaching professors. Heretofore he wrote 
and published a book on Insolvent and Failing 
Corporations, also an excellent work. 

His work on Telegraph and Telephone Com- 
panies is a well arranged, well written and use- 
ful work for the practitioner. Common law 
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principles are discussed as applicable to these 
new things in law, and its status also as being 
subject to regulation is shown. Also the rela- 
tion of these agencies to interstate commerce 
is considered, and their public character gen- 
erally. The text is well supported by authority, 
the notes often being explanatory in their 
nature. 

The work on the whole presents a very ex- 
cellent appearance, is of good typographical 
execution, is bound in law buckram and comes 
from the well-known house of Vernon Law 
Book Company. Kansas City, Mo. 1916. 





JACKSON’S LAW LATIN. 





This is a short treatise by E. Hilton Jackson 
on the elementary principles of Latin, having 
special reference to legal maxims and phrases. 
It treats of the pronunciation of Latin terms 
and the declension of such nouns and the 


conjugation of such verbs as are found in such 
maxims and phrases. A list of legal maxims 


in Latin, translated and explained, together 
with a sufficient vocabulary complete the book. 
This handbook can without doubt be used to 
advantage by lawyers who have not had 
scholastic training. 

It is printed in 236 pages bound in black 
limp leather or stiff law buckram and pub- 
lished by Jno. Byrne & Co., Washington. 








. BOOKS RECEIVED. 


Corpus Juris. Being a Complete and Sys- 
tematic Statement of the Whole Body of the 
Law as Embodied in and developed by all Re 
ported Decisions. Edited by William Mack, 
LL.B., Editor-in-Chief of the Cyclopedia of Law 
and Procedure; and William Benjamin Hale, 
LL.B., Contributing Editor of the American and 
English Encyclopedia of Law and the Encyclo- 
pedia of Pleading and Practice. Volume IX. 
New York. The American Law Book Com- 
pany. Review will follow. 





A Treatise on the Law of Telegraph and Tele- 
phone Companies, Including Electric Law. Sec- 
ond Edition. By S. Walter Jones, Author of 
Insolvent and Failing Corporations, Dean of 
the University of Memphis Law School, and 
a Member of the Memphis Bar. Kansas City, 
Mo: Vernon Law Book Company. Price, $7.50. 
Review in this issue, — 





HUMOR OF THE LAW. 





An attorney, angered because of an adverse 
ruling by the judge, left the court room, re- 
marking to another lawyer that “the judge was 
an ass and shouldn’t be on the bench.” 

Before the case ended the judge heard of the 
remark and called the attorney before him. 

“T hear,” he said, “that you called me an ass 
and said I ought not to be on the bench.” 

“Sure,” replied the quick-witted attorney. 
“Anybody with your profound knowledge of 
law is an ass to be on the bench. You ought to 
be practicing before the bar, where your talents 
could be cashed into big money.”—Puck. 





Former Sheriff Louis Nolte, of St. Louis tells 
a story on one-of his lawyer friends whose 
name he withholds as a matter of “safety 
first.” 

In addressing the court, this lawyer, it seems, 
had a habit of prefacing his remarks: 

“Now, if your Honor please,” he would sav 
“I have an IDEA,” etc. 

And a little later he would vary it with: 

“I have an IDEA, your Honor——” 

Finally, when the remark had been repeated 
for the ’steenth time—this “I have an IDEA” 
—the attorney on the other side arose. 

“Your Honor,” he said, “I move that the 
court issue a writ of habeas corpus and take 
that IDEA out of SOLITARY CONFINE- 
MENT.”—St. Louis Republic. 





Rasmus was brought into court one morning, 
accused of disturbing the peace. Officer Mort 
Rudolph explained it as follows: P 

“Your Honor, this man was running up and 
down the Mill River road, waving his arms and 
yelling at the top of his voice, and otherwise 
raising the mischief, at half-past one in the 
morning. The people of that district com- 
plained, and they had a perfect right to.” 

The judge frowned at Rasmus, who didn’t 
seem to be particularly worried. 

“What do you mean by such unbecoming con- 
duct?” his Honor demanded. 

“Religion, Jedge,” was the response. 

“Religion! Are you a Holy Roller, or some- 
thing like that? I have religion, Rasmus, but 
I don’t get up at midnight and tell everybody 
about it.” 

“Dat’s des’ de diffunce, Jedge. I ain’t er- 
shamed ob mine.”—Case and Comment. 
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1. Adverse Possession—Conflicting Patents. 
To be in adverse possession of land covered by 
a senior patent, the junior patentee must enter 
within the interference and take actual pos- 
session of some part of the interference and 
claim to a well-defined, plainly marked boun- 
dary.—Cumberland Coal Co. v. Croley, Ky., 189 
Ss. W. 198. 

2. Dower.—The possession by widow allot- 

’ ted dower in land ,and by her grantee, was not 
adverse to reversioners until death of widow 
life tenant.—Neeley v. Martin, Ark., 189 S. W. 
182. 

3. ‘Taxes.—Payment of taxes on a strip of 
land, as to which claims overlap, by claimant 
to title by adverse possession, is compliance 
with the law, even though they have been paid 
by the holder of the legal title also —Cum- 
mings v. Laughlin, Cal., 160 Pac. 833. 

4. Attorney and Client—Misconduct.—Attor- 
ney for uneducated colored woman, acting as 
administratrix, who had money of estate with- 
drawn from bank, and who by false repre- 
sentations secured her indorsement of the check 
and its delivery to him, and who deposited it to 
his personal account and misappropriated great- 
er part of it, was guilty of professional mis- 
conduct, and will be disbarred.—In re Little, 
N. Y., 161 N. ¥. Supp. 570. 

5. Bankruptcey—Adjudication.—After adjudi- 
cation in bankruptcy, the bankrupt’s property 








cannot be resorted to in satisfaction of any 
judgment obtained upon an obligation created 
prior to the adjudication—Tormey v. Miller, 
Cal., 160 Pac. 858. 


6. Executory Contract.—Petitioner, which 
had purchased accounts from bankrupt and 
made an advance thereon under a contract not 
fully performed at the time of bankruptcy, held 
entitled to settlement in accordance with its 
terms.—In re Lutz & Schramm Co., U. S. D. C,, 
235 Fed. 970. 


7. Fraud.—A trustee of a bankrupt cor- 
poration cannot maintain an action on behalf 
of bondholders against stockholders to recover 
for fraud committed by them in the sale of 
the bonds of the corporation.—Babbitt v. Read, 
U. S.C. C. A., 236 Fed. 42. 
8.——Injunction.—Where a husband is insol- 
vent and sells part of his property, and gives 
the money to his wife, his trustee in bankruptcy 
may sue in a state court to enjoin her from 
disposing of the money for a receiver, and to 
require delivery of the money to the trustee.— 
Petrie v. Buffington, W. Va., 90 S. E. 557. 


9. Labor.—Laborers having claims against 
an insolvent company which was declared a 
bankrupt after a receiver of its property had 
been appointed by state court, held bound to 
assert their claims under Gen. Code Ohio, § 8339, 
and not section 11138, the receiver and trustee 
in bankruptcy having subsequently taken con- 
trol of the property.—Emerson v. Castor, U. S. 
Cc. C. A., 286 Fed. 29. 

10. Priority—A decree, awarding priority 
to laborers under state statute, is not open to 
objection on the ground that it failed to give 
effect to Bankruptcy Act July 1, 1898, § 64b, cl. 
4, giving priority to claims of laborers for serv- 
ices rendered within three months of institu- 
tion of proceeding, where under the circum- 
stances the allowances must have been the same. 
—Emerson v. Castor, U. S. C. C. A., 236 Fed. 29. 

11. Provable Debt.—Future damages for 
breach by the bankruptcy of a contract of em- 
ployment are a provable claim.—In re Schultz 
& Guthrie, U. S. D. C., 235 Fed. 907. 

12. Banks and Banking—lIssuance of Stock.— 
Note given for capital stock of a bank in con- 
travention of Const. art. 12, § 6, prohibiting issu- 
ance of stock in a corporation, except for money 
paid, labor done, or property actually received. 
is void as between the parties.—Thompson Vv. 
First State Bank of Amarillo, Tex., 189 S. W. 116. 

13. Notice.—A copy of a letter by a cashier 
of one. bank to the cashier of another, attempt- 
ing to obligate the former bank for a loan pre- 
viously made to the cashier, for his own usé, 
which copy is filed with the bank’s correspond- 
ence, is not constructive notice to the directors. 
—First Nat. Bank of Welch v. Clark Nat. Bank, 
W. Va., 90 S. E. 634. - 

14. Bills and Notes—Attorney Fees.—Where 
purchaser in possession sued for title to land, 
claiming the notes he would have executed 
therefor, if they had been presented, would have 
been barred, and defendant recovered, defendant 
was not entitled to the stipulated attorney's 
fees on the notes, since his recovery was not 
on the notes, but in equity on his superior title 
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his claim.—Corbett v. 
91. 

15. Lis Pendens.—Where one who had 
bought a note and vendor's lien therefor from 
one who had brought suit on the note, in which 
suit defendant had filed answer setting up de- 
fenses, thereafter intervened in such suit as 
plaintiff, the question of his notice of defenses 
to the note was for the jury, even if he were 
not chargeable with such notice under the lis 
pendens statute (Article 6837, Vernon's Sayles’ 
Ann. Civ. St. 1914.)—Miller v. Poulter, Tex., 189 
S. W. 105. 


16. Maturity.—A note reading, “One year 
after date I promise to pay” a certain sum, but 
also stating, “It is understood and agreed that 
this note is to be paid whenever” certain land 
of the maker should be sold, was payable not in 
one year after date, but in the contingency 
stated, in view of a statement in the collateral 
deed of trust that the note was not payable 
until such sale.-—Hughes v. McEwen, Miss., 72 
So. 848. 


17. Brokers—Evidence.—Letter from broker 
and answer by banker construed as offer of 
services in sale, of stock in expectation of com- 
pensation if successful, and qualified acceptance 
with the understanding that broker was to re- 
ceive compensation if sale should be brought 
about by its efforts.—C. C. Jones Inv, Co. v. 
Lowrey, Kan., 160 Pac. 999. 

18. Carriers of Goods—Oral Contract.—Where 
shippers of live stock orally contracted for cars 
for shipment, knowing that a written contract 
would be required, and with the purpose of 
executing such contract, and did so, they are 
bound by its terms.—Atchison, T. & S. F. Ry. 
Co. v. Smyth, Tex., 189 S. W. 70. 

19. Schedule of Rates.—A contract for a 
freight rate, less than the rate established by 
the carrier in accordance with the.provision of 
the Interstate Commerce Act, is illegal, notwith- 
standing at the time the contract was entered 
into the rate therein provided for was the 
legally established rate.—W. M. Carter Planing 
Mill Co. v. New Orleans, M. & C. R. Co., Miss., 
72 So. 884. 

20.——-Stoppage in Transitu.—Consignee of 
grain held to have right of action based on 
right of stoppage in transitu as for conversion 
by wrongful delivery to another after notice 
from consignee to hold grain as against pur- 


Allman, Tex., 189 S. W. 











chaser whose transfer was not validated by St. 


1915, § 4425.—Bell v. Chicago & N. W. Ry. Co., 
Wis., 159 N. W. 914. 

21. Carriers of Passengers—Negligence.— 
Though servants of a carrier in failing to dis- 
cover a piece of wood left in the aisle of a rail- 
road car were negligent, a passenger who 
stepped on it cannot be held negligent in failing 
to discover the same.—Texas & Pac, Ry. Co. v. 
Hanson, Tex., 189 S. W. 289. 

22. Charities—Wills.—A provision if a will 
directing erection of mortuary chapel “just be- 
yend the basin” held not ambiguous, so that ex- 
trinsic evidence to show intent of location was 
inadmissible.—Carroll v. Cave Hill Cemetery Co., 
Ky., 189 S. W. 186, 

23. Chattel Mortgages—Description of Prop- 
erty—A description of cattle as “100 head of 
coming two-year-old native Kansas_ steers 





branded,” etc., located on certain premises of the 
mortgagor, is insufficient to identify cattle found 
in other location without the brand.—Ehrke v. 
Tucker, Kan., 160 Pac. 985. 


24. Commeree—Burden on.—Laws 1912, ec. 113, 
imposing a 3 per cent tax on the gross earnings 
of refrigerator cars of a packing company op- 
erated partly within the state, is not invalid as 
imposing a burden upon interstate commerce.— 
Cudahy Packing Co. v. Stovall, Miss., 72 So. 870. 

25..—Police Power.—Act Jan. 17, 1914, §§ 1-3, 
denouncing offenses of importing opium into the 
United States and making possession or trans- 
portation thereof prima facie evidence of guilt, 
held not invalid as conflicting with the police 
powers of the state—Shepard v. United States, 
U. S.C. C. A., 236 Fed. 73. 

26. Warehouseman.—A portion of a car- 
load of interstate freight destroyed 10 days after 
arrival and notice to consignee to remove with- 
in 48 hours in charge of carrier as warehouse- 
man, held interstate freight at the time of the 
loss.—Chalmers v. New York Cent. R. Co., N. Y., 
161 N. Y¥. Supp. 577. 

27. Constitutional Law—Impairment of Ob- 
ligation of Contract.—Laws 1909, c. 245, making 
public corporation liable for failure to exact 
statutory bond from building contractor, is not 
unconstitutional as impairing rights of property 
and contract.—Handelan v. Smee School Dist. 
No. 4 of Wakpala, S. D., 159 N. W. 888. 

28. Penalty.—One who had not applied for 
any license to carry on the business of mining 
cannot defeat recovery of a penalty on the 
ground that under Laws Alaska 1913, c. 52, § 2, 
the granting of license was wholly arbitrary.— 
Alaska Mexican Gold Mining Co. v. Territory of 
Alaska, U. S. C. C. A., 236 Fed. 64. 

29. Contracts — Commissions. —Transactions 
whereby plaintiff advertising agent secured a 
share of commission by placing an advertising 
contract, through an agency, with a paper other 
than his own, held not contrary to public policy 
or fraudulent so as to prevent an action against 
the advertiser for balance due.—Freese v. Pav- 
loski, R. L., 99 Atl. 13. 

30. Corporations—Default.—Under a corpora- 
tion’s trust deed, authorizing the trustee to de- 
clare the principal of the bonds due for default 
in payment of interest, where the trustee ad- 
vanced the money with which to pay the interest 
due, there was no default authorizing it to de- 
clare the bonds due.—Connell v. Kaukauna Gas, 
Electric Light & Power Co., Wis., 159 N. W. 927. 

31. Evidence.—In an action to recover pay- 
ment made by corporation to discharge loan 
made to one of its officers, where it was con- 
tended that loan was really to corporation, evi- 
dence of the indebtedness of officer to corpora- 
tion, without any showing whether it existed 
before or after the loan, held properly rejected. 
—Smith v. Robins, U. S. C. C. A., 236 Fed. 114. 

32.——Jurisdiction.—Local court held to have 
jurisdiction to appoint a receiver for foreign 
corporation to conserve its assets and discharge 
its liabilities, though no receiver had been ap- 
pointed in the state of its domicile; jurisdiction 
of the local court not depending of the domi- 
ciliary judgment and full faith and credit clause 
of federal constitution.—Lowe v. R. P. K. Pressed 
Metal Co., Conn., 99 Atl. 1. 
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33.——Overvaluation.—Under Const. Mo., art. 
12, § 8, and Rev. St. Mo. 1909, § 2981, a stock- 
holder who receives stock in payment for prop- 
erty at a large overvaluation is liable to cred- 
itors for the difference.—Babbitt v. Read, U. S. 
Cc. C. A., 236 Fed. 42. 


34.——Promoters.—Promoters of a corporation 
stand in a fiduciary relation to it, but it does 
not follow that all moneys belonging to or pro- 
cured by a promoter which may be handled or 
dealt with by him during the promotion are im- 
pressed with trust in its favor.—Reynolds v. 
Title Guaranty Trust Co., Mo., 189 S. W. 33. 

35.——Sale of Certificates—A purchaser of 
corporate stock from one to whom the certifi- 
cates have been intrusted indorsed in blank is 
not protected by their negotiable character, 
where he acted in bad faith with knowledge 
that the seller was not the owner.—Davis v. 
Finch, U. S. C. C. A., 236 Fed. 89. 

36. Trust Fund.—In view of doctrine 
whereby subscriptions become trust fund for 
benefit of its general creditors, corporation's 
insolvency is a bar to a rescission of subscrip- 
tion contract for fraud.—Thompson v. First 
State Bank of Amarillo, Tex., 189 S. W. 116. 

37. Damages—Landlord and Tenant.—In ac- 
tion by tenant for breach of covenant by land- 
lord to remove personal property from prem- 
ises, evidence of a threat by landlord to make 
trouble for the tenant if he removed the land- 
lord’s feed, absolved the tenant from obligation 
to lessen damages by removing feed at his own 
expense.—Rull v. Rainey, Kan., 160 Pac. 1016. 

38. Profits.—In suit for automobile wrong- 
fully attached and sold, plaintiff, if making no 
effort to replevy automobile or to secure another 
in its place with which to continue his business, 
could not recover for loss of profits.—Taylor 
Bros. Jewelry Co. v. Kelley, Tex., 189 S. W. 340. 

39. Death—Damages.—lIn an action for death, 
it was proper to assess damages for financial 
loss to widow and child for the present worth 
of what deceased would have contributed in a 
financial way had he lived, limiting the right 
of the child to such sum as would accrue prior 
to majority—Kansas City Southern Ry. Co. v. 
Leslie, Ark., 189 S. W. 171. 

40.——Statutory Construction—Under Ver- 
non’s Sayles’ Ann. Civ. St. 1914, art. 4694, an 
electric company having separate corporate ex- 
istence and not owning or operating street rail- 
road, though furnishing it power,. etc, held 
not liable for death of one killed by negligence 
of railroad’s motorman.—Corsicana Transit Co. 
v. Walton, Tex., 189 S. W. 307. 

41. Diveree—Counsel Fees.—In action for di- 
vorce by telephone operator, alleged by husband 
to earn $25 a week, granting to plaintiff of 
counsel fee of $400, was unreasonable to hus- 
band, a taxicab chauffeur, to the extent of $200. 
—Le Roy v. Le Roy, N. Y., 161 N. Y. Supp. 503. 

42. Estoppel—Conditional Delivery.—Where 
the holder of a check before accepting it called 
the maker on the telephone and was informed 
that the check would be paid when due, the 
maker is estopped to assert that it was deliv- 
ered conditionally.—Bofferding v. Alden, Minn., 
159 N. W. 946. 

43. False Imprisonment—Arrest Without War- 
rant.—Where merchant’s clerk pointed out plain- 








tiff was one who stole a locket from the store 
to policeman who directed him to catch plaintiff, 
the plaintiff was caught and arrested without 
warrant, regardless of whether the arrest was 
lawful, the merchant was not liable-—Meyer y. 
Monnig Dry Goods Co., Tex., 189 S. W. 80. 

44. Fraudulent Conveyances—Consideration. 
—A child remaining in the family after becoming 
of age is not entitled to pay for services, unless 
performed pursuant to prior agreement there- 
for; but when performed under such agreement 
may constitute valid consideration for convey- 
ance of realty.—Thysell v. McDonald, Minn., 159 
N. W. 958. 

45. Gaming—Wagering Contract.—An agree- 
ment by a thrasher, after looking over ‘a far- 
mer’s wheat ricks, that he would give the farmer 
4,350 bushels of wheat therefor, the thrasher to 
retain any excess thrashed therefrom and to 
make good to the farmer any deficiency neces- 
sary to make up the 4,350 bushels, was unen- 
forceable as a “wagering contract.”—Comer y. 
Powell, Tex., 189 S. W. 88. 

46. Habeas Corpus—Presumptions.—On habeas 
corpus prayed for on theory that indictment did 
not charge offense, it will be presumed, accused 
having been convicted, that jury found that 
averments of indictment were established by the 
evidence.—Leib v. Halligan, U. S. C. C. A., 236 
Fed. 82. 

47. Highways—Assessments.—Property of in- 
dividual cannot be taxed for construction of im- 
provements by improvement district in excess of 
estimated benefits accruing to the property be- 
cause of the improvement upon an assessment 
thereof made in accordance with law.—Pumphrey 
v. Road Improvement Dist. No. 1, Grant County, 
Ark., 189 S. W. 59. 

48.— Negligence.—A town which had pro- 
vided its superintendent of highways with steam 
tractor for repairing highways was not liable 
for his negligence in so operating it that sparks 





from smokestack destroyed plaintiff’s barn.— 
Short v. Town of Orange, N. Y., 161 N. Y. Supp. 
466. — 

49. Respondeat Superior.—Where a laborer 


on a section of state aid highway being con- 
structed by the state highway commission under 
Pub. Laws 1913, c. 130, was injured by a negli- 
' gent blast in the course of his work, held he 
* could not recover from the town in which the 
accident occurred, although it was interested 
in and had to some extent aided the work of the 
commission.—Graffam v. Town of Poland, Me., 99 
Atl. 14. 

50. Homestead—Abandonment.—A homestead 
is not abandoned by its owner where he, in- 
tending to return, moves with his family to an- 
other county to educate his children, though 
later he sells the homestead and never returns. 
—Fredenhagen v. Nichols & Shepard Co., Kan., 
160 Pac. 997. , 

51. Indictment and Information—Courts.— 
Where complaint and information for selling 
liquor were in two different counts, each alleg- 
ing the commission of the offense on the same 
day, and in the first the unlawful selling was 
alleged to one party, and in the second count 
{ to another party, the state is not bound to elect 
j on which count conviction was sought.—Lieber- 
: man v. State, Tex., 189 S. W. 157. 
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52. Injunction—Citizen of State.—A citizen of 
a state may be enjoined from _ prosecuting, 
against another citizen of that state or a non- 
resident corporation lawfully doing business 
therein, an action in a foreign jurisdiction for 
the purpose of evading the law of his own 
state.—Fisher v. Pacific Mut. Life Ins. Co., Miss., 
72 So. 846, 


53. Insurance—Avoidance of Policy.—Pro- 
vision in a fire policy that gasoline shall not 
be “kept, used, or allowed” on the premises 
means a permanent keeping or using, so that 
having it there merely for temporary use in 
cleaning an auto or vulcanizing the tires does 
not void the policy.—Home Ins. Co. of New York 
v. Bridges, Ky., 189 S. W. 6. 

54.——-Illegal Employment.—Under St. 1911, § 
1728a2, as added by Laws 1909, c. 338, prohibiting 
a childr under the age of 16 to be “employed” 
in any employment dangerous to life and limb, 
and a policy excepting insurer from liability 
where the injured person was employed in viola- 
tion of law as to age, where a boy 14 years old, 
originally employed in a safe occupation, was 
directed to work on a dangerous machine and 
was injured, the insurer was not liable-——Ameri- 
can Candy Co. v. Aetna Life Ins. Co., Wis., 159 
N. W. 917. 

55. Public Policy.—Contract insuring con- 
ditional seller’s interest in furniture, etc., sold 
to keepers of house of ill-fame, made in con- 
sideration of hiS payment of the premium, held 
not vitiated by the illegal use of the property.— 
Aetna Life Ins. Co. v. Heidelberg, Miss., 72 So. 
852. 

56. Imtoxicating Liquors—Closing Saloons.— 
Act of keeping open cabaret, operated with 
saloon, after 9:30 p. m., allowing customers to 
drink beer purchased for them by waiters in 
saloon before such hour, and allowing waiters 
to.deliver liquors so purchased, etc. held a 
violation of Vernon’s Sayles’ Ann. Civ. St. 1914, 
art. 7451, establishing closing hour of 9:30 p. m. 
for saloons.—Walker v. Terrell, Tex., 189 S. W. 
75. 

57. Elections.—In an election contest on 
the sole issue of allowing sale of intoxicating 
liquors, the presumption is that a voter who had 
previously affiliated and acted with the “drys” 
voted such ticket at the election.—Beauregaard 
v. Gunnison City, Utah, 160 Pac. 815.. 

58.——-Gambling.—Under Gen. Laws 1909, ec. 
123, § 12, providing that town council shall 
revoke liquor license of licensee who permits 
gambling or any violation of law, it is imma- 
terial whether licensee is summoned because of 
facts which have come to council’s knowledge 
through its own investigation or through 
charges of others.—Baur v. Town Council of 
Narragansett, R. I., 99 Atl. 11. 

59. Sale.—A distiller, contracting with the 
owner of apples to deliver to him half of the 
brandy made from his apples, each party to pay 
the internal revenue license on his half of the 
brandy, does not, by carrying out such con- 
tract, keeping the apples and brandy separate 
from his own, make a sale of intoxicating 
liquors, in violation of the local option law.— 
Boggs v. Commonwealth, Ky., 189 S. W. 21. 

60. Landlord and Tenant—Special , Damages. 
—A petition for breach of covenant by a land- 
lord to remove personal property, alleging that 
defendant had refused to remove feed in one 
of the silos, whereby plaintiff had been deprived 
of its use, though he had sufficient feed to fill 
it, on account of which he claimed $500 dam- 
ages, sufficiently alleged special damages.—Rull 
v. Rainey, Kan., 160 Pac. 1016. 

61. Master and Servant—Assumption of Risk. 
—A brakeman, injured in alighting from a mov- 
ing train when he stepped on a large piece of 
slag, does not assume the risk of injury because 
of knowledge of the presence of smaller pieces 
of slag.—Cincinnati, N. O. & T. P. Ry. Co. v. 
Thompson, U. S. C. C. A., 236 Fed. L 











wits 








62. Assumption of Risk.—That track walk- 
er, knowing and appreciating the danger of 
rock falling from roof of tunnel, was told that 
he must go through tunnel once a day or lose 
his job, did not relieve him from assumption 
of risk on ground of danger known to master 
where condition is known, but danger is not 
appreciated by servant.—Lexington & E. Ry. Co. 
v. Stacy, Ky., 189 S. W. 25. 

63. Assumption of Risk.—In an action un- 
der the federal Employers’ Liability Act, that 
provision of the Oklahoma Constitution (Const. 
art. 23, § 6) requiring submission to the jury 
of oo sree 7 aa of risk does not 
apply.— cago, R. I. & P. Ry. Co. v. ksen 
Okla., 160 Pac. 736. ” ~— 4 

64.- Fellow Servant.—Negligence of a “load- 
er” in preparing a room in a coal mine held 
chargeable to the —wr f company; he not be- 
ing a fellow servant of a machine man who 
was injured thereby.—Consolidation Coal Co. v. 
Music, Ky., 189 S. W. 200. 

65. Fellow Servant.—A servant cannot re- 
cover from his employer for injuries from the 
personal negligent act of a foreman in setting 
off a dynamite blast; the foreman in such act 
being a fellow servant of the injured man.— 
Graffam v. Town of Poland, Me., 99 Atl. 14. 


66. Safety Appliance Act.—In an action un- 
der the federal Employers’ Liability Act, where 
the alleged negligence of the master did not 
constitute a violation of federal Safety Appli- 
ance Acts the common-law defense of assump- 
tion of risk is open to the master.—Chicago, R. 
I. & P, Ry. Co. v. Jackson, Okla., 160 Pac. 735. 

67. Salary.—Where an employe for five 
years at a definite salary was put in charge of 
the retail business of his employer without 
definite agreement as to increase of salary, the 
presumption was that he continued employment 
at the same salary, notwithstanding the change. 
— Grain & Commission Co. v. Rice, 

rk. 

68. Workmen’s Compensation Act.—Under 
Workmen's Compensation Act (St. 1911, p. 796), 
an employer who violates a statute for the 
safety of employes is deprived of defense of 
contributory negligence only where the viola- 
tion contributed to the employe’s injury.—Wil- 
liams v. Southern Pac. Co., Cal., 160 Pac. 660. 

69. Mortgages—Assumption of Debt.—A deed, 
reciting that it is made subject to a mortgage 
on the land conveyed, does not impose any per- 
sonal liability on the grantees to pay the mort- 
gage.—McArthur v. Goodwin, Cal., 160 Pac. 679. 

70. Validity Between Parties.—Against 
mortgagor and subsequent mortgagee and pur- 
chaser with knowledge, description in mortgage, 
followed in foreclosure judgment and sheriff's 
deed of mortgaged chattels and land, is suf- 
ficient; the property being capable of identitica- 
tion by aid of extrinsic evidence.—Walter Con- 
nally & Co. v. Continental State Bank of Big 
Sandy, Tex., 189 S. W. 311. 

71. Motions—Res Judicata.—Doctrine of res 
adjudicata does not apply to decision of a mo- 
tion, and the court may, on proper showing, 
allow a motion once denied to-be renewed.— 
Cilley v. Limerock R. Co., Me., 99 Atl. 17. 

72. Municipal Corporations—Defective Side- 
walk.—Where notice of personal injuries from 
defective sidewalk’ addressed to a city stated 
the time of the accident as August 20th, it hav- 
ing occurred August 28th, its insufficiency could 
not be disregarded as not prejudicial to the city 
because plaintiff, on examination by the _ cor- 
poration’s counsel before the trial, stated the 
accident occurred August 28th, where she sub- 
sequently served her complaint, alleging the 
original incorrect date of August 20th.—Weis- 
man v. City of New York, N. Y., 114 N. E. 70, 
219 N. Y. 178. 

73. Injunction.—Filing liens and collecting 
paving claims will not be enjoined on ground 
that the work was a repaving and not an orig- 
inal paving, where the paving contractor was 
not a party and plaintiffs had an adequate rem- 
edy by setting up a defense under Act June 4, 
1901 (P. L. 364), in actions on claims.—Geesey v. 
City of York, Pa., 99 Atl. 27. 

74. Negligencé.—Whether an _ automobile 
driver, in driving his car around the end of a 
standing street car, was negligent. and liable 
for damages when he struck a pedestrian, de- 
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pends on the character of the machine as to 
size, weight, speed, and noise, and the condition 
of the streets.—Bellinger v. Hughes, Cal., 160 
Pac. 838. 

75. Negligence—Allurement.—Grocery com- 
pany, which delivered matches, with other pack- 
ages, on platform in plaintiff’s rear hall, plain- 
tiff’s infant child opening the package of match- 
es and eating their heads, held not guilty of 
actionable negligence.—Stasek v. Banner Coffee 
Co., Wis., 159 N. W. 946. 

76.-——Dangerous Machine.—An automobile is 
not an inherently dangerous machine, and the 
rules of law applicable to dangerous instrumen- 
talities do not apply.—Ford Motor Co. v. Livesay, 
Okla., 160 Pac. 901. 

77. Perpetuities—Charity.—A bequest of the 
income of the residue of an estate to a fraternal 
order, if the order established an orphans’ home, 
as provided therein, did not violate the common 
law rule against perpetuities; the charity being 
a public one, not confining the use of the home 
to any special class.—In re Hartungs’ Estate, 
Nev., 160 Pac. 782, 

78.— Suspension of Alienation.—A 50-year 
option for a 30-year mining lease did not suspend 
the absolute power of alienation in violation of 
the rule against perpetuities—Mineral Land 
Inv. Co. v. Bishop Iron Co., Minn., 159 N. W. 966. 

79. Principal and Agent—<Authority.—Where 
the trustee under a corporation’s trust deed 
represented certain bondholders as general agent 
for investment purposes, it had authority to 
accept payment of the bonds of such clients 
under the trust deed, although such bonds were 
not due.—Connell v. Kaukauna Gas, Electric 
Light & Power Co., Wis., 159 N. W. 927. 

80.— —Conversion.—In an action of conversion 
against one who purchased property from an 
agent with knowledge of his want of authority 
plaintiff need not tender the amount paid by 


defendant.—Davis v. Finch, U. S. C. C. A., 236 
Fed. 89. 
81. Ratification.—Where a principal does 





nothing except to assert his original rights, ig- 
noring unauthorized acts of his agent, there is 
no ratification of such acts.—Doran v. First Nat. 
Bank, N. M., 160 Pac. 770. 

82. Ratification.—Where unauthorized act 
of an agent was at the time a personal transac- 
tion, and was not intended by the third party 
or the agent to be made on behalf of the prin- 
cipal, there can be neither express ratification 
nor implied ratification by retention of benefits. 
—Blackwell v. Kercheval, Idaho, 160 Pac. 741. 

83. Railroads—Depot.—Neither a store build- 
ing of a person authorized to sell tickets and 
handle freight, wherein seats are installed for 
waiting pasengers nor a box car on trucks from 
which tickets are sold, and in which passengers 
wait and freight is stored, is a depot, so as to 
require installation of comfort stations in ac- 
cordance with Vernon’s Sayles’ Ann. Civ. St. 
1914, art. 6592.—Ft. Worth & D. C. Ry. Co. v. 
State, Tex., 189 S. W. 131. 

84. Negligence.— Where ffire started in 
boarding cars on a side track, it was gross 
negligence in the foreman to stand by without 
any effort to prevent its spread to plaintiff's 
near-by seedhouse, etc., whether it was Sunday 
or not.—San Antonio & A. P. Ry. Co. v. Moerbe, 
Tex., 189 S. W. 128. . 

85. Negligence.—Where a railway has 
notice that arsenic dip, a poisonous fluid in ap- 
pearance resembling water, is escaping from one 
of its tank cars and collecting in a pool on its 
right of way, it is liable for injuries to animals 
from drinking out of the pool.—Missouri, K. & 
T. Ry. Co. v. Rose, Okla., 160 Pac. 734. 

86. Rules and Regulations.—An electric car, 
operated on tracks of steam railroad company 
in the manner in which such roads are operated, 
is governed by the rules applicable to steam 
railroads, and not by those applicable to street 
cars.—Curran v. Chicago, Great Western Ry. 
Co., Minn., 159 N. W. 955. 

87. Release—Notice.—Notice of the injured 
party’s mental condition when a release is pro- 
cured from him is imputed to the party securing 
the release.—Roberts v. Pacific Telephone & 
Telegraph Co., Wash., 160 Pac. 965. 

88. Sales—Conditional Sale—A_ conditional 
sale contract, consisting of an order addressed 
to the seller by the purchaser signed by the 
purchaser and by the seller, and filed for record 

















by the seller, is valid between the parties. — 
Sunel v..Riggs, Wash., 160 Pac. 950. 
y F. O. B—Where words on a printed 
form provided that purchaser should pay freight 
deducting it from the price, the written lan- 
guage providing payment f. o. the seller's 
factory would control.—Planters’ Fertilizer & 
Chemical Co. v. Columbia Cotton Oil Co., Ark., 
189 S. W. 166. 
Inspection.—Where lumber was _ sold 
and delivered to a purchaser, who, after monthly 
inspection and measurement, advanced a por- 
tion of the price and a large part of such 
lumber was burned before shipment, the pur- 
chaser’s title was not divested by failure to 
reinspect under a stipulation that the final in- 
spection should not vacate the title of purchaser. 
—Frank I. Abbott Lumber Co. v. Home Ins. Co., 
La., 72 So. 841. 

91. Latent Defects.—A contract for sale of 
machinery, by which the seller agreed to correct 
any defects which might develop within 30 days, 
covers latent as well as patent defects, and the 
purchaser cannot recover for breach of war- 
ranty as to latent defects discovered at any 
time within 6 years after original use.—West- 
inghouse Electric & Mfg. Co. v. Glencoe Cotton 
Mills, S. C., 90 S. E. 526. 

92. Street Railroads—Contributory Negli- 
gence.—An automobile driver at a street inter- 
section who, on avoiding pedestrians, advanced 
the speed of his car, which was then under 
control, when he could readily have seen an 
approaching street car if he had looked, was 
guilty of contributory negligence barring vre- 
eovery for collision with the car.—Shelton v. 
Union Traction Co., Kan., 160 Pac. 977. 

93. Subrogation—Foreclosure.—A grantee of 
a purchaser at a void sale on mortgage fore- 
closure, where both acted in good faith and 
without notice of irregularities in the proceed- 
ings, becomes the equitable assignee of the mort- 
gagee, and on taking possession is subrogated 
to the rights of the mortgagee.—Babcock v. Or- 
cutt, Okla., 160 Pac. 729. ‘ 

94. Telegraphs and Telephones—WNegligence. 
—There could be no recovery for alleged negli- 
gent failure to transmit message apprising ad- 
dressee of his mother’s death, where had it been 
transmitted it could not have been delivered to 
him owing to his absence from the city.—West- 
ern Union Telegraph Co. v. Baker, Ky., 189 §. 
Ww 











95. Trusts—Discretion.—Under trust to pay 
income of property and such proportion of prin- 
cipal as is necessary for support of cestui for 
life, so long as trustee acts in good faith and 
not arbitrarily, or capriciously, his discretion 
as to payment from principal of fund cannot be 
reviewed.— Wright v. Blinn, Mass., 114 N. E. 79. 

96.——Secret Trust.—That in a prior will tes- 
tatrix attempted to give more than allowed by 
law to a charity is not evidence that a bequest 
to an individual was given on a secret trust to 





evade such law.—Garner v. Purcell, Cal., 160 
Pac. 682. 
97. Resulting Trust.—Where one_ induces 


his wife to convey to him property which she 
designed to convey to her daughter, on his prom- 
ise to devise it and his property to the daugh- 
ter and a son, the trust arising from his broker 
promise, is under Rev. Codes, § 5373, in favor of 


the daughter.—Huffine v. Lincoln, Mont., 164 
Pac. 820. 
98. Wendor and Purchaser—Marketable Title. 


—Under a contract by which the vendor agrees 
to convey marketable title, a showing of title 
by limitation, made only by ex parte affidavit, is 
wholly insufficient; such an affidavit being pure- 
ly hearsay and inadmissible as evidence.—Adkins 
v. Gillespie, Tex., 189 S. W. 275. 

§ Resulting Trust.—Mere assertion by a 
third person to a purchaser of land that he 
owned an interest therein is not notice of an 
implied or resulting trust.—Kowalsky v. Kim- 
berlin, Cal., 160 Pac. 673. ‘ 

100. Wills—Construction.—Will and codicils 
devising lands to testatrix’s husband for life 
and then to her nephew, subject to money 
charges, but providing that, if he should die 
without children, the executor should sell lands, 
creates a fee simple in the nephew on payment 
of the charges: the limitation operating only 
on his death without children before death of 
life tenant.—Baker v. Thomas, Ky., 189 S. W. 215. 
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